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MARITAIN'S CRITICISMS OF NATURAL LAW THEORIES

William Sweet
St. Francis Xavier University

Jacques Maritain is widely recognized as one of the leading exponents of the
Catholic natural law tradition of the 20th century. But, as he himself pointed out,
the notion of `natural law' is ambiguous; there are many moral and legal theories
that claim to reflect the natural law, and the term `natural law' has been used in
a variety of ways . It is not surprising, then, that Maritain thought it important to1

provide a clear account of the natural law, and one finds his discussion of the
topic, initially, in part of Chapter 2 of Les droits de l'homme et la loi naturelle
(1942)  and, later, in two relatively short essays published in the 1950s: Chapter2

IV of Man and the State (1951) and an article entitled "Natural Law and Moral
Law"  (1952) . (Some related issues—such as the nature of moral3

knowledge—are discussed in other places. ) These texts are, however, concerned4
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to our knowledge of the first principle of the natural law. 
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almos t  exclusively with articulating Maritain's own view. One might well
wonder what, precisely, his thoughts were on other so-called natural law
theories.5

Maritain's discussion of such `rival' theories long seemed to be limited to a
few rather oblique and undeveloped remarks in Man and the State (pp. 82-84).
Recently, however, another source of his views has come to light. Maritain gave
a cours e of lectures on the topic in Soisy at L'Eau Vive in August 1950. The
no tes  taken at these lectures were not, however, revised for publication by
Maritain and, while the first two of the lectures served as a basis for the essays
that appeared in the early 1950s , mentioned above, the notes as a whole6

remained unpublished until 1985, when they appeared in Italian translation . The7

fo llowing year, using the Italian text as a guide, these notes were edited by
Georges Brazzola and published under the title La loi naturelle ou loi non-
écrite . This volume, devoted entirely to natural law, is the lengthiest exposition8

of this key concept in Maritain's moral philosophy, and it contains a statement
of both Maritain's Thomistic ethics and his criticisms of other theories of natural
law. 

My object in this essay is threefold. First, I will present Maritain's
des crip t ion of some rival theories of natural law. Next, I want to identify
precisely what it is he criticizes in these theories. Finally, I wish to consider
some implications of these criticisms for Maritain's natural law theory. 

I
It may be useful to begin with a brief statement of what Maritain means by

the notion of `natural law.'
For Maritain, the term `law' refers to much more than the natural law. In fact,

he distinguishes four types of law: the eternal law, the natural law, the "common
law of civilisation" (droit des gens or ius gentium), and the positive law (droit
positif). Moreover, the account that Maritain provides is, he maintains,
distinctively Thomistic. Although natural law theory has often been considered
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to be `Aristotelian-Thomistic', Maritain argues that Aristotle's ethics could not
provide an adequate statement of natural law because it did not—and, arguably,
could not—include a complete description of humanity's ultimate end . 9

According to Maritain, the natural law is "universal and invariable" and deals
with "the rights and duties which follow [necessarily] from [its] first principle"
(DH 82, 89; see MS 99), such as rights to life, to personal freedom and to the
purs uit of the perfection of moral life (see MS 100). Nevertheless, while the
natural law is "self-evident" and consistent with and confirmed by experience,
Maritain holds that it is not founded on human nature. It emanates from divine
reas on  and  a transcendent order (i.e., it is rooted in the eternal law). Indeed,
Maritain writes that "natural law is law only because it is participation in Eternal
Law" (LNLN 108; see LNLN 43, MS 96, NL 66-67)—i.e., the law that is "the
exemplar o f divine wisdom insofar as this wisdom directs all the actions and
movements of things" (NL 65; see LNLN 37-38). 

Natural law is immanent in nature and, in a sense, "promulgated in our
reason" by God (LNLN 48 ; NL 70); it is not a written law (LNLN 85).
Following Aquinas, Maritain maintains that there is a teleological dimension to
natu re, and argues that it is in terms of the specific end of a thing—the
`normality of its functioning' (LNLN 22; 84)—that one knows what it `should'
do  o r how it `should' be used. Although natural law is, in fact, broader than
morality—for Maritain, all nature is under natural law—since the `end' of
humanity is to be free (i.e., to achieve moral and spiritual perfection), this
" `s hou ld ' acquires a moral meaning" (LNLN 22; see MS 86-87). It is this
feature—that a moral principle can follow from a metaphysical claim about
human nature—that, presumably, enables Maritain to avoid the Humean charge
that one cannot move from an `is' to an `ought'. Thus, the `natural law' is "an
order or a disposition that the human reason can discover and according to which
the human will must act in order to be in accord with the essential and necessary
ends of the human being" (LNLN 21; see LNLN 23 and MS 86 and 88). It is "the
ideal formula of development of a given being" (LNLN 23; MS 88); it
"prescribes our most fundamental duties" (DH 85; MS 95) and is "coextensive"
with morality (LNLN 25; MS 89). 

Maritain also emphasized that natural law is `natural' not simply because it
reflects human nature, but because it is known naturally; this is, perhaps, his
distinctive contribution to natural law theory. The first principles of natural law
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"spurious or perverted ones" so far as "truly authentic inclinations... [lead] reason to an
awareness of the regulations which... have remained permanent in the human race" (NL 64;
see LNLN 22ff.).
      It is principally this feature that distinguishes the natural law from the droit des gens12

(particularly, "we must do good and avoid evil") are indemonstrable and are
known, not rationally or through concepts, but connaturally (LNLN 52; NL 63)10

o r p reconsciously "through that which is consonant with the essential
inclinations  of human nature" (LNLN 108)—an activity that Maritain,11

fo llowing Aquinas, called "synderesis". This allows Maritain to avoid some
crit icis ms which challenge whether we can know a law to be natural or to be
anything more than a set of inductively warranted rules. 

There is , then, a single natural law governing all beings having a human
nature. But the fact that it is known naturally does not preclude that knowledge
of this law may vary throughout humanity and according to individuals'
capacities and abilities. Again, since one's knowledge of this law is never
complete, the natural law is never exhausted in any particular articulation of it,
and  it progressively unfolds as human life—or, at least, our understanding of
it—develops (LNLN 27-28; MS 89-90). This recognition of the historical
element in human consciousness did not, however, prevent Maritain from
holding that this law is objective and that there is objective knowledge of it. 

Bu t while the natural law is universal, it is not complete; law also requires
the existence of the droit des gens—the "common law of civilisation" (LNLN
51)—and of the positive law. 

Intermediate between the natural and the positive law, the droit des gens is
concerned with human beings as social beings (e.g., as citizens or as members
of families), and it is implied in all organised social life. For example, it includes
righ ts  that are essential to such life (such as the general right to private
ownership of material goods and Roosevelt's `four freedoms'), and it establishes
a `formal' judicial order (see LNLN 58; MS 100; NL 73). 

The "positive law" is more specific and dependent upon the particularities
of h is to ry and culture. It is concerned with the rights and duties that exist
contingently in a particular community (see NL 75), dependent on the stage of
s ocial or economic development and on the specific activities of individuals
within it. It represents a contingent `extension and determination' of the natural
law, as "required by social and historical conditions" (LNLN 85), and is,
therefore, a product of human reason (LNLN 85; see MS 99). 

Though rationally derivable from the first principle of the natural law, these
latter kinds of law are not deducible from the natural law alone, are not known
connaturally  and, strictly speaking, do not constitute part of the natural law.12 13
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(LNLN 51-52; MS 98-99).
      For a more detailed statement of the relations between them, see LNLN 53.13

      See Antimoderne, (Nouvelle édition revue et augmentée) Paris: Editions de la revue14

des  jeunes, 1922, p. 64. Maritain distinguishes two types of "reason": "reason" as
`intelligence moving in a progressive way towards its term, the real' and, second, reason
purely as a discursive method ("raison purement discourante")--which he also calls "the
`reason' of rationalism."

Still, it is in virtue of their relation to natural law that they "have the force of law
and  impose themselves on conscience" (DH 90-1; see MS 99). For example,
while the positive law is a product of human reason, it is not arbitrarily so and
must reflect the moral order reflected in the natural law. It is for this reason that,
when a positive law acts against the moral order, it is, Maritain would insist, not
a law.

II
In Lessons 4 and 5 of La loi naturelle ou loi non écrite, Maritain identifies

and discusses two alternative `perspectives' that employ the term `natural law':
the rationalist perspective and the empiricist perspective. These positions can be
d is t inguished from one another, and from Maritain's own `Thomistic'
perspective, by their respective accounts of nature and reason—and, thereby, of
natural law.

On the rationalist perspective—a view that Maritain associates with Grotius
and Pufendorf—`nature' is an `order' that can be thought of as self-subsistent and
necessary. It is an `absolute'; it is something that is the ground of, but is not
exhausted in, experience and has something almost inerrant about it (LNLN 87).
It has force—the (motive) force of `law'—intrinsically [i.e., not in virtue of
divine reason and of eternal law], and we come to know it by a kind of deductive
procedure, independent of experience.

Reason, on this view, is also seen as self-subsistent; neither human nor
d iv ine, it is `Thought' with a capital `T', and human reason `participates' in it.
Maritain  finds this view in the claims of his idealist contemporaries, such as
Léon  Brunschvicg (LNLN 87). Reason is purely `deductive' and `rationalistic'
(LNLN 82) , and its role (as employed by human beings) is to `uncover' or14

`decipher' (LNLN 88) what is in nature. 
Thirdly, on this view, natural law is said to be `written in our hearts,' `tout

fait' (LNLN 88) (as distinct from Maritain's `Thomistic' view, which says that it
is unwritten) for, as nature is intrinsically orderly, this `order' must be completely
present in all things. And we come to know this law, not connaturally, but by
deriving it from the study of nature as a (metaphysical) object (LNLN 110). (For
example, it is what one might say would rule in a state of nature—if there were
one). This natural law, as rational, is universal and necessary, and the positive
law of any society is—or should be—simply a written form of natural law.
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      This, Maritain claims, is the opinion of F.C. von Savigny and F.J. Stahl (LNLN 98).15

(Thus, there should be no diversity of positive law or customary rights among
cu ltu res and, further, no difference between the natural law and the droit des
gens [LNLN 89].) But, on the `rationalist' view, while the natural law is always
there to  be known, our awareness of it is generally hindered or obscured by
t rad it ion (LNLN 89)—this explains the diversity of positive laws. Finally, this
perspective is also (though not necessarily) optimistic, for it holds that, once we
are free of the constraints of mere tradition and custom, the natural law will be
revealed  in all its simplicity (LNLN 89). Maritain sees this account as anti-
h is to ricist and, so far as it challenges established tradition, potentially
revolutionary.

The o ther option that Maritain discusses at length is what he calls the
`empiricist' perspective—a view that he associates with Hobbes, Locke and
Hume. This approach is the contrary of the rationalist view. Here, nature is
s imply the realm of contingent fact (LNLN 91). Nothing is necessary, and the
on ly `law'—in the sense of inductively founded scientific law—is physical
necessity (LNLN 92). 

Since nature is purely contingent, and since there is nothing else to be
known, all knowledge must be based in sense perception and reason can be
no thing more than a `higher' product of (sense) knowledge and limited to this
empirical (phenomenal) realm (LNLN 92). 

While individuals in this tradition continue to employ the term `natural law',
it is used in a way that is radically different from the rationalist or Maritain's own
view. Indeed, strictly speaking, if there is no reason or necessity in nature,
natu ral law does not exist. When empiricists speak of `natural law,' then, it is
important to realize that, here, law depends only on desire or will—it is
independent of any origin in nature. (Thus, with Hobbes, Maritain writes, the
natural law is reduced to—or is a product of—the axiom that `contracts must be
kep t ' and , while Locke appears to place a greater emphasis on natural law,
Maritain  claims that here it means merely "a simple commandment of the
common sense" [LNLN 92].) The consequence of this is that, all law really is,
is  positive law; there is no juridical order (see LNLN 93) and ius gentium
becomes simply the set of agreements or conventions among different states
(LNLN 93). Morality and law are pure products of the social group (LNLN 100).

Instead of being universal, `natural law' is, at most, a set of rules emerging
from the common consciousness of [particular] peoples, and limited to them
(LNLN 98) . Nor can reason provide the normative force of law; all it can do is15

express `demands' concerning (improvement of) the positive law (LNLN 99).
Thes e demands of reason simply state the criteria of an `ideal order of the
world '—and have no authority over the way things are and cannot oblige in
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right ',"  of The Metaphysics of Morals [Metaphysik der Sitten], (trans. Mary Gregor),
Cambridge: Cambridge University Press, 1991, section IV, p. 51; Akademie edition, pp.
224-225.
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of the doctrine of right,' op. cit., p. 50 [Ak. 223]: "a person is subject to no other laws than
those he gives to himself." 

conscience (LNLN 99). (At best, so far as one may think of law as obligatory,
this `ideal order' might dictate that, since the law must be obeyed and since there
is  no  law except the positive law, therefore the positive law must be obeyed
[LNLN 99-100].) Finally, moral progress is only `empirical'—that is, it is simply
the succession of one set of social mores after another (LNLN 93). The
empiricist view leads, ultimately, to positivism.

While it seems that the preceding `perspectives' are exhaustive, Maritain
acknowledges that there is, arguably, another option, akin to the rationalist
perspective. This, he closely identifies with Kant. 

On such a view, "there is no `nature' in an ontological sense, since the object
of knowledge is constructed by human understanding" (LNLN 114). There is no
`order' or set of existential facts that must be examined and from which law is
derived. "It is the autonomy of the noumenal will [which replaces the divine will]
together with absolute human freedom in the intelligible world that are at the
base of all the moral order" (LNLN 115). One's `pure practical reason' "deduces"
natu ral law (LNLN 115) (i.e., via the categorical imperative) ; there is no16

in termediacy of nature (see tableau, LNLN 107)—and, thus, the law has an
"aprioristic" character, as in `rationalism'. Given this focus on the reason and will
of the individual, Kant's view implies that the moral law has as its fundamental
principle, that "an individual is subject only to those laws that...he gives himself"
(LNLN 116; MS 83) ; "every measure or regulation springing from the world17

o f natu re... would destroy at one and the same time his autonomy and his
supreme dignity" (MS 83-84). Thus, law is not based on `Nature' or `Reason' or
on convention, but on will.

Maritain adds that Kant's account has clear implications for the obligatory
character of the positive law. Kant `separated' the moral (internal) order from the
juridical (external) order. Thus, because the force of law rests on the autonomy
of the will, and since the juridical order, by itself, is not based on a principle of
au tonomy, the positive law no longer has any essential connexion with moral
obligation or conscience (LNLN 115).

III
W hat, precisely, does Maritain believe is wrong with these `alternative'
pers pect ives on the natural law? How do these alternatives fail? Maritain's
criticisms often are indirect or somewhat polemically presented, and even in
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LNLN—his most sustained examination—he does not challenge specifically or
at  any  leng th the accounts of nature, reason and natural law found in these
perspectives. Admittedly, he writes that rationalism and empiricism both contain
`non-rational' (LNLN 90) or `irrational' (LNLN 102) elements—rationalism, for
example, allows for a prophetic or "messianic" (LNLN 101) and optimistic view
of what reason can achieve (though this is not a necessary consequence of the
v iew, he notes). Again, Maritain claims that positivism `is fundamentally
inconsistent and dissolves ["évacue"] difficulties the awareness of which would
have been beneficial' (LNLN 101). But he develops none of these criticisms. 

Nevertheless, it is obvious that Maritain would unequivocally reject these
alternative perspectives—though, in some cases, we have to `read between the
lines' to see what Maritain's objections are. 

To  begin with, consider Maritain's account of the `rationalist' perspective.
Maritain's only explicit criticisms of this perspective are, first, that it employs an
`arb itrary' concept of the natural law, second, that it "misunderstands moral
experience" and both "the variety, and apparent changes, in the knowledge of the
natural law" (LNLN 82) and, third, that it reduces natural law to a mathematical
rigidity (LNLN 82). But these comments are, by themselves, rather vague.

We can go some way further in understanding Maritain's difficulties with this
perspective, however, when we reflect on his description of it. As we have seen,
he s ays  that, here, nature has become an absolute; that reason becomes
hypostatized and purely `rationalistic'; that, to know the natural law, one must
know nature as an object and not connaturally; that the natural law—because it
is  s omething that is given to us completely at birth and written into our
hearts—has merely to be `unfolded' to be known. 

Now Maritain would hold that such a perspective is wrong because it gives
(he would say) a false account of nature, reason, and natural law. But, clearly,
this charge would require quite an effort to establish. Moreover, one would have
to demonstrate that such a perspective could not provide an adequate basis for
natural law and that its dictates are not part of this law, and so on. 

Underlying Maritain's comments on the `rationalist' perspective, however,
one can find a criticism that is much more direct. Put bluntly, the rationalist view
of reason and natural law would leave no room for the diversity of cultures, and
would give us a view of law as entirely determined by nature (see LNLN 88); it
would leave no room for human freedom. The rationalist perspective suggests
that history and custom—rather than being a legitimate and valuable expression
of the free choice of agents and of human nature and, therefore, being a means
of knowing the natural law—often obscure our knowledge of the natural law.
Again, since a knowledge of nature and of human inclinations is considered not
to be necessary to our knowledge of the natural law, then we cannot speak of any
real progress in moral knowledge (see LNLN 89)—i.e., we do not `learn'
anything; we only come to see what has been previously obscured. It would also
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seem that, on the rationalist view, our knowledge of the nature of the positive
law is predetermined, that it need not involve any genuine exercise of freedom
to formulate it, that there is no room for freedom in the expression or articulation
of law, and that there is absolutely no taking account of historical and cultural
differences among communities. And if all law is, in some way, necessary, then
it  is  not clear what exactly it is that we contribute to it. Indeed, differences in
levels  o f moral knowledge seem to be more the product of the elimination of
arbitrary impediments than actual insight or understanding in individuals.

But there is an even more insidious suggestion amid all this. If the nature of
law completely determines every instance of law, then it also may well follow
that the nature of a thing or being completely determines what it is or does. And,
if so, it would seem that there is not only no inherent value to the human struggle
to  come to  know it, but that knowledge of (and the rule of) natural law is
`inevitable'.

In response, Maritain would argue that moral `progress' is not achieved by
eliminating customs and institutions which are not perfectly rational (in the
`rat ionalist' sense of the term), but, rather, by working to remove barriers
reflecting, or imposed by the limits of, our animal natures. Indeed, culture and
tradition—which are the products of our free actions—provide us with insights
into the essential elements and inclinations of human nature. It is by pursuing
such insights that moral knowledge genuinely develops.

In short, if there is no freedom, no contingency, no genuine progress, there
can be no morality (see NL 62). By its emphasis on nature as `absolute' and on
law as `necessary', the rationalist view appears to eliminate the value of freedom
and, hence, the possibility of morality. And this analysis seems to fit with the
general charges noted above—that the rationalist perspective employs an
arbitrary concept of the natural law, that it "misunderstands moral experience"
and both "the variety, and apparent changes, in the knowledge of the natural law"
(LNLN 82), and that it reduces natural law to a mathematical rigidity (LNLN
82). The Thomistic view of natural law, Maritain would argue, not only
recognizes the existence of human freedom and the value of cultural diversity,
but understands freedom as the human telos. 

W hat does Maritain say of the empiricist perspective? Again, Maritain's
criticisms are presented in a rather undeveloped way. Still, a close examination
of how this view differs from his own will show that, while independent of those
raised against the rationalist account, his criticisms are motivated by the same
overriding concern discussed above.

Recall that Maritain states that, on the empiricist view, there is no `order of
intelligible essences'—nature is just `what is', existential fact. Reason is limited
to the phenomenal realm, and cannot penetrate `beyond' the empirical to
principles of intelligibility because, this perspective presumes, there are none.
Consequently, as there is no `nature', natural law (in the strict sense) cannot exist.
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All `law' is, at best, akin to inductive scientific law. To the extent that one can
speak of a moral law, it is the product of either desire (such as the Hobbesian
natural desire for conservation) or will (such as a decision to establish a contract,
in terms of which `natural laws' serve as means to ensure that end). 

Again, Maritain would argue that, on each of these subjects, the empiricist
perspective is mistaken. But, again, to pursue such a criticism would be a lengthy
task—and it is clear neither whether this criticism could be sustained, nor even
whether such an examination might not lead to the conclusion that nothing can
be decided, since we may have here two incommensurable metaphysical
positions. Nevertheless, we can put such questions to one side for a moment, for
there is a fundamental problem with the empiricist account—something that
Maritain hints at, but does not develop. What is lacking in the empiricist
perspective is that there is no principle of `order'. And without `order' there can
be no normativity and no obligation. For example, on this account, Maritain
would note, there are no general principles other than inductive generalizations,
and there is no order in such a world—whereas nature, if it is ever to be
normative, requires an `order.' If there is no `internal order' or `essence' in natural
law or moral principle, one cannot claim that there is any `justice' or `equity'
implied in it. And if this is true, there can be no `internal criticism' of positive
law (e.g ., that it is defective or not `law' if it ignores either justice or equity).
Indeed , `external criticism' of positive law also seems difficult since, on the
empiricist view, there is no `juridical order' and no natural right. 

Maritain's criticisms, however, would go further than this. If we abandon the
notions of `order' and `essence,' it no longer makes sense to speak of a human
telos and, without this telos, there is no basis on which we can distinguish
between genuine freedom and licence. Order underlies human freedom. To the
extent that one could speak of an `order' on the empiricist's perspective, it would
simply be a statement of what is, not of how things would normally or should be.
For, if there is no `reason' in things, we cannot avoid Hume's challenge to
induction; a thousand instances of a phenomenon no more guarantee that it will
occur again than only one instance, and we are left unable to say that it `should'
occur in  the future. The most that the empiricist view of law could ever
justify—though, in fact, it could not even justify that—is a principle of ethical
relativism—that there are different `standards' at different times. But any such
s tandard would be arbitrary and in no way actually obligatory. The empiricist
analys is, then, undermines the possibility of any normativity—and without a
notion of normativity, there can be no morality at all.

Thus , once again, one of the fundamental elements of morality is absent.
Where there is no order, there is no law, and where there is no law or stability,
there can be no morality. Moreover, on this view, law can have no force other
than the brute physical force of the enforcement agency of the sovereign, and it
cannot, therefore, oblige in conscience. 
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      We have, on the one hand, Mill's statement that "over his own body and mind, the18

individual is sovereign" (See On Liberty, (ed. Elizabeth Rapaport), Indianapolis IN:
Hackett Publ. Co, 1978, p. 9) and, on the other, Bosanquet's position that the fundamental
legitimate authority over an individual is that individual himself (See The Philosophical
Theory of the State, 4th ed., London, 1923, p. 134).

W hile (as  indicated earlier) the empiricist view is distinct from legal
positivism, Maritain sees the former as ultimately resulting in the latter. Maritain
rejects legal positivism because it, too, provides an arbitrary standard of law, is
based only on the command of the ruler (i.e., is voluntaristic), and fails to explain
one's obligation to obey law. We need an alternative, Maritain would argue, in
which  the existence of human freedom and of a moral order are clearly
recogn ized, and this, he would claim, is to be found in Thomistic natural law
theory.

W hat  o f the Kantian option, whose basic principle of law underlies both
empiricist accounts (such as that of J.S. Mill) and later idealist accounts (such as
that of Bernard Bosanquet) ? While it is only in LNLN that Maritain outlines18

this perspective, we must turn to his parallel discussion in MS for criticisms of
it. Here, Maritain itemizes a number of objections to Kant's ethics. He says that
it  provides a false view of autonomy (MS 83); that human will and freedom
replace God [as the source of moral principle] (MS 83); and that it leads people
to conceive of their rights as `divine', `absolute and unlimited' (MS 84). Yet,
again, these criticisms are left undeveloped and it is only when considered in
light of his remarks in LNLN that we see more clearly what they are targeting.
And  once we do so, we can identify yet another criticism that Maritain could
rais e, not only against the Kantian perspective, but against all non-Thomistic
theories of natural law.

The most obvious difficulty that Maritain finds in Kant's view is that it bases
law on `will'—a problem that he also finds in Suarez's theistic `voluntarism'. If
law is based on will alone—if there is no underlying `reason'—it is arbitrary
(LNLN 105-196) and there can be no "immutable moral order" (LNLN 109).
Law must be established on reason.

Now Kant may well reply that, on his analysis, moral law is based on reason,
and that it is not, therefore, arbitrary. But Maritain would respond that this does
no t  enable Kant to avoid his charge. While Kantian natural or moral law is
b̀ased on' reason, it is human reason that Kant has in mind. Maritain would note
here that, if natural law is based in human reason, its relation to divine reason
would be incidental and it would lack its essential character of being obligatory.
It would suggest (as in Grotius) that, first, an act is determined to be (or not be)
in  conformity with reason and then that it is commanded or forbidden by
God—which puts God's will in an external and subsequent relation to human
reason (LNLN 112). 



Sweet: Maritain's Criticisms of Natural Law Theories44

      If one considers the empiricist account, for example, since divine reason is excluded19

as a basis for natural law, the basis must be will or desire. But these, because they are
variable, are inadequate for law.
      Maritain also thinks that these views have potentially dangerous consequences. The20

rationalist and empiricist views are `revolutionary' (LNLN 89; LNLN 102) and, as such,
there is no limit on what a `natural law,' established on such a foundation, might challenge.

But there is a more serious criticism that Maritain can make. Maritain would
argue that, unless the reason underlying `law' is the divine reason, it does "not
have sufficient coherence and consistency to establish law" (LNLN 113). This
is a criticism that, then, applies at all `naturalized' versions of natural law—the
rat ionalist and the empiricist accounts , included. It is also the only one that19

Maritain elaborates in LNLN, though he does not actually employ it to criticize
`rival' natural law perspectives. 

Maritain's argument here can be reconstructed from his discussion of a
comment made by the Renaissance jesuit theologian and philosopher, Gabriel
Vasquez (1551-1604)—that "nature by itself entails no obligation imposing itself
on  conscience, and law in the proper sense of the word cannot follow from it
[i.e ., nature]" (LNLN 110). Nature may indicate what the law is, but it cannot
prescribe (see NL 68). And, later, Maritain writes that if human reason
`es tab lishes' the law rather than simply knows it in conformity with natural
inclination" (LNLN 114)—if the universality of natural law becomes based on
its content rather than on how it is known—in short, if it is "separated from the
d ivine reason," "it loses all stability, all rigor and all force of law" (LNLN 114;
see LNLN 43). 

According to Maritain, then, the only foundation for the stability and the
rationality—and, thereby, for the obligatory character—of an order is the eternal
law (see NL 68). One cannot be obliged in conscience by a purely factual order
(s ee NL 68 and, generally, LNLN 111). Thus, in response to the question why
human reason cannot be the `reason' underlying natural law, Maritain might well
say that, without the divine reason, there is no guarantee of the constancy of
human nature. Nature, independent of divine reason, has no end and, thus, by
it s elf, imposes no obligation. Thus—pace Aristotle—there cannot even be a
`naturalized' teleological account of morality, based on the nature or end of the
person. Natural law is unstable when separated from divine reason.

To sum up, Maritain would clearly reject the preceding accounts of natural
law and morality because they rest on notions of `nature', `reason' and `natural
law' that he believes cannot be justified.  But, one might argue, it would appear20

that he (albeit indirectly) makes a case against them in a more powerful way, by
suggesting that they entail consequences that are logically inconsistent with the
very  notion of morality—either that there is no adequate basis for the `order'
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      One might suggest that the very exercise of freedom (as distinct from random action21

or licence) implies a reference to law or to a `rational order'—i.e., acting in a genuinely free
way implies obedience to law—and that, if we wish to act `freely,' we ought to obey the
law. But then the law is not itself authoritative; its authority seems to depend on what we
wish—a desire to act freely. So such a solution does not explain why law is authoritative.

In any event, pace Maritain, it is not immediately obvious that the exercise of freedom
does imply law and, moreover, even if it does, would a person have to know of that law

necessary to morality or that such a `natural law' devalues, if not excludes, an
element essential to morality—that of human freedom.

IV
There is, however, something perplexing in Maritain's arguments concerning the
whole issue of the natural law. Maritain says that nature does not have sufficient
consistency and coherence to serve as a basis for law and that it cannot prescribe
unless it is itself based on a transcendent, rational order. Yet it seems from the
remarks  quo ted at the beginning of this paper (LNLN 22 and MS 86-87) that
Maritain himself gives a `naturalized' explanation of natural law—and this is in
keeping with the view that natural law theory does not depend on theological
as s umpt ions. Maritain writes, for example, that natural law acquires a moral
character because of the end of the human person—to be `free' (i.e., to achieve
moral and spiritual perfection). So it is important to examine more closely
Maritain's arguments for the obligatory character of natural law and against a
`naturalized' account of it.

What is Maritain's argument for the obligatory character of natural law? (The
argument in LNLN is lengthier than that found in NL and parallels that found in
Man and the State.) Maritain states, first, that `Every existing thing in nature...
has its own proper way of functioning in which, by reason of its structure and its
s pecific ends, it `should' [i.e., normally does or normally would] achieve its
fu llness of being in its growth or in its behaviour' (LNLN 22; cf. NL 62)—that
is, what it should do is determined by its end. This is its natural law. From this,
and because human beings are free—i.e., can choose (or not choose) to follow
this way—Maritain infers that this law is morally obligatory. 

It  is  no t  obvious, however, that the statement `Human beings are free' is
s u fficien t to allow one to infer this. Human freedom may be a necessary
condition for the natural law being a moral law, but the metaphysical `facts' that
human  beings are free and that freedom is their end do not show that one is
morally obliged to realise that end. (Indeed, if it did, it would seem that we have
an  argument for the obligatory character of natural law as based on human
nature, after all.) In other words, human freedom and the human telos do not
entail that natural law is morally obligatory—unless (and Maritain does not note
this point here) human freedom itself includes a reference to something separate
from the natural order.  Of course, as we already know, Maritain thinks that a21
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before he could say that he or she acts freely? 
      In MS, both the English and the French `translation' suggest that these are two22

separate reasons here—that it is both human behaviour and this `order' that tends to this
final end (see L'homme et l'état, trans. “de la version originale en langue anglaise” Robert
et France Davril, Paris: Presses universitaires de France, 1953, p. 80; MS 87).
      There are some puzzles in Maritain's remarks on these views. For example,
Maritain challenges the rationalist perspective because it holds that the natural
law is given completely ("tout fait") in the individual and that, therefore, there
can  be no  genuine moral progress (LNLN 89). But it is not clear how this
consequence follows. For, even if natural law were completely `given,' it would

`naturalized' explanation of moral obligation is impossible—but his argument so
far does not explain moral obligation either.

In  LNLN, one finds Maritain providing another reason for the obligatory
character of law—one missing from the parallel discussion in NL. Here, he
writes  that the natural law is morally obligatory because `human behaviour
pertains to a particular, privileged order which is irreducible to the general order
of the cos mos and which tends to an ultimate end superior to the immanent
common good of the cosmos' (LNLN 22-23) . 22

How does this complete the preceding argument? Though Maritain does not
explicitly state this, it would seem that, unless there were such a `privileged
order' and end, it is possible that nature could change or could be arbitrary
(which would be inconsistent with the nature of law). More plausibly, perhaps,
Maritain could argue that, as human nature does not contain within itself its own
ratio, it cannot command or prescribe. (Again, Maritain does not elaborate why
it cannot, though presumably it is because `law' requires a `law
maker'—intelligence—and human nature cannot provide this by itself. [This
however, would seem to be an a priori argument.]) Human nature is, therefore,
dependent on some other end, and this end cannot be something purely natural,
but is something that transcends the world of experience (LNLN 84). This end
is  determined by the `particular, privileged order' which is, presumably, the
s upernatural order commanded by God. This, while not natural, is not
inconsistent with nature.

If this analysis of Maritain's argument is correct, then his description of
natural law, presented at the start of this paper, is somewhat misleading. In light
of the remarks immediately above, it is clearly not the case that a moral principle
follows from a metaphysical claim about human nature (i.e., about human ends)
but, rather, the obligatory character of natural law is entirely a consequence of
divine command.

Such  a feature of natural law clearly distinguishes Maritain's theory both
from the rationalist view and from the late scholastic view of Vasquez, Suarez
and , ultimately, Grotius.  But it also makes Maritain's own view much more23
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still have to be `uncovered' by that person—and this might require a good deal
o f moral effort. Furthermore, if Maritain's view is that the natural law is
determined in light of the human telos—i.e., that a complete articulation of the
human telos reveals what this law is—would not the same charge hold against
his own account? After all, if human nature is unchanging, once our essential
inclinations and telos are known, it would be clear what the natural law is and
what we ought to do—and it is not obvious how this differs from the rationalist
view. Is there, perhaps, some difference between Maritain's and the rationalist's
account of the way in which natural law is `promulgated' in us or `written into
our hearts' (a term that Maritain sometimes uses in articulating his own view, but
also in describing the rationalist view)? Such a question would involve a lengthy
discussion and cannot be answered here.
      Maritain writes that the divine reason alone causes the natural law to be
known insofar as it is the cause of human nature and its essential inclinations
(NL 66; see LNLN 42). But presumably it is left up to us to know what that
nature is and what its cause is—and this, too, would seem to require some time,
experience and reflection.

complicated. For example, Maritain's argument for the `derivation' of the moral
`s hou ld ' from the metaphysical `should' now hinges on his claim that human
behav iour `pertains to a particular, privileged order'—presumably, the
supernatural order commanded by God. But one must, then, already know that
there is such an order, and must know that human behaviour pertains to it, before
one can know that the `principles' we are to obey are, in fact, principles of (or
derived from) the natural law. One can, in other words, know that some principle
is a principle of the natural law only after one knows that there is such a thing
as natural law.24

The s ame point can be made starting from Maritain's claim that human
reason discovers the natural law—that the natural law (or the first principle of
that law) is naturally known. Now granting that we do know some things
immediately, how do we know whether certain principles are natural laws? For
it  is not the case that everything known immediately is a moral principle; e.g.,
there can be immediate knowledge of logical first principles or aesthetic
principles. If natural law is `seen' as something that I know through my
inclinations, I must also know these inclinations to be essential (as distinct from
perverted ones) and I must know that they are not just `generated within the
consciousness of one's race'. But I would know these facts, Maritain says, only
through experience. (Indeed, Maritain says that it is only through time that we
are able to see what, exactly, our inclinations are [NL 64].) 

Now, there may be difficulty here since, given that our knowledge of our
inclinations is `open-ended' and something that we acquire over time, it is not
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     Thus Maritain writes that "[i]n reality, if God does not exist, the Natural Law
lacks obligatory power" (NL 68).

obv ious how we can ever be sure what, exactly, our essential inclinations are
and, hence, what the natural law is. And, even if one knew what one's essential
inclinations were, it is not clear how one would know that they are not simply
features of human nature, and have no reference to anything beyond that. (This
is, I imagine, the position that one finds Aristotle in, in the Nicomachean Ethics.)

Again , recall that Maritain says that natural law is law only because it
part icipates in eternal law. So, to know that there is a natural law presumably
requires already knowing what such a law would be like and that it has a relation
to the eternal law, which requires, in turn, knowing that there is such an eternal
law, having knowledge of the existence of God (see LNLN 37; NL 65), and so
on. 

In short, it seems that one could know certain principles as prescriptions of
natural law only after lengthy experience and, presumably, after some reasoned
reflection on that experience. 

There is one final point that I wish to note. It has often been held that one of
the advantages of natural law theory is that, while it requires a realistic
epistemology and metaphysic, it does not require religious commitment. Be that
as  it  may, from what we have seen above, it does—or, at least, it seems
to—require the prior knowledge of a number of metaphysical claims about
human nature, about the existence of God, and about the relation of human
nature to God.  Maritain's account of natural law is, in fact, much more25

theistically dependent than first appears, for it seems that, if we do not start with
the claim that there is a God, we cannot know that we have arrived at a
knowledge of natural law.

One should not take these remarks to suggest that a person cannot behave
morally or cannot conform to the natural law unless he or she first knows that
morality is based on natural law. But that person would not know that what he
or she was doing was obedience to natural law—as distinct from obedience to
custom or tradition or practice or convention. Again, it seems that one would not
know that some principle is a principle of the natural law and not one rooted in
human nature or just generated within the consciousness of one's race (see LNLN
98). And  th is  means that, if one were to begin with a  reflection on one's
experience, one might understandably be led to one of the natural law theories
that  Maritain rejects. At the very least, one's knowledge of the natural law as
natural law may be a long time in coming. 

V
What I have wished to do in this paper is to present Maritain's descriptions

of s ome so-called natural law theories, to show clearly in what respects he
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believes such theories fail and, finally, to see what implications Maritain's
criticisms have for his own theory of natural law. 

I have suggested that Maritain would say that these rival natural law theories
fail, not just because they rest on inadequate accounts of nature, reason, and
natu ral law, but because they entail consequences incompatible with a basic
feature of morality—human freedom. Maritain knew well, however, that it is not
an easy matter to arrive at a theory of natural law that not only respects human
freedom and provides an adequate account of its obligatory character but, further,
avoids the errors of some scholastics which (he thought) ultimately led to
`rationalism.'

If Maritain's arguments are correct, they entail that it would be impossible
to base a natural law theory on purely Aristotelian principles. And if Maritain's
criticisms of other so-called natural law theories do stand, they affect his own
account as well—not, perhaps, in the sense that they render it less plausible, but
in that they indicate to us that a defence of natural law is much more complex
than is usually assumed. 


