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DANCING IN CIRCLES:
 LIBERAL JUSTIFICATIONS OF NEGATIVE RIGHTS
Louis Groarke
Abstract
In this paper I argue that the current flood of rights-discourse that has infected popular political discourse and mainstream moral and political philosophy is largely empty.  Despite noises to the contrary, liberal philosophers fail to provide any substantial, non-circular justification for negative rights.  The kind of value-neutral liberalism which turns a blind eye to substantive issues cannot, in principle ground rights in anything but a right to non-interference.  This begs the question.  There is only one way to secure rights: through some sort of appeal to the human good.
Introduction 
We have come a long way from the (Universal Declaration of Human Rights.(  The attentive observer of contemporary politics cannot fail to note a surge in rights discourse in populist discourse.  In recent years there has been a marked proliferation of organizations and individuals of every persuasion who harness rights( language to promote their own causes.  In almost every conceivable context, there are individuals or organizations who claim a right to do this and a right to do that.  To cite, without prejudice, diverse examples:

( Gambling.com reminds visitors to (protect( their (gambling rights.(

(The United Pro Choice Smokers Rights Newsletter champions the right to smoke.

( Pro‑Polygamy.com argues for ('polygamy rights'(

( Equal-Marriage News lobbies for (same-sex marriage rights.(

( The World Charter For Prostitutes' Rights lists the right to work as a prostitute.

( Feminist Wendy McElroy has recently argued (in a book-length-treatment) that women have a (right to pornography.(

( The American Civil Liberties Union of Southern California advises that high-school students have the right to wear T‑shirts that advertise beer companies.

( Firearmsnews.com touts (the individual right of a private citizen to own and carry firearms in a peaceful manner.(

( In the British courts, Stephen and Cherie Hitchman have invoked an (Englishman's right to own a pet"

( The National Organization to Halt the Abuse and Routine Mutilation of Males (NOHARMM) claims that male babies have an inviolable right not to be circumcised.
 

( The editor and publisher of an alternative magazine claims that body modification (which runs the gamut from tattooing to piercing to scaring to branding to actual amputation including castration, etc.) (is a positive act that free people have a right to pursue.(

( Psychiatrist E. Fuller Torrey believes (that people have the right to kill themselves if they wish.(

( Lawyer Lawrence Stevens concurs, declaring that (suicide is a civil right (

(Thomas Szasz decrees that competent adults have (the right to use whatever substances they choose.(

(Sheldon Richman bases this prerogative on an (Inalienable Right to Self‑Medication.(

( The organization Busk:Pittsburgh presents itself as an advocate for (buskers( rights.(

(NAAFA (The National Association to Advance Fat Acceptance) describes itself  (a non‑profit human rights organization( that promotes (fat rights.(

( Olin Robison writes that along with rights to life, liberty, and the pursuit of happiness. Americans have an (inalienable right to be wrong.(

And so on.

Academics may scoff at the vagaries of populist discourse, but this preoccupation with and dependence on rights discourse permeates mainstream political, legal and moral philosophy.  The electronic index of The Stanford Encyclopedia of Philosophy reveals a long list of related topics: human rights, civil rights, natural rights, moral rights, legal rights, enforcement rights, inalienable rights, absolute rights, individual rights, minority rights, positive/negative rights, Lockean rights, property rights, economic rights, social rights, cultural rights, animal rights, procreative rights, medical rights, children(s rights, adults( rights, rights to privacy, rights to equality, rights to freedom of speech, rights to food and shelter, rights of future generations, and so on.

Properly cataloguing the divergent demands that fall under the rubric (rights( is not an easy task.  Contemporary philosophers often differentiate negative from positive rights.  John Kekes, for one, distinguishes between negative rights seen (as protections from unwarranted interference with the exercise of individual freedom,( and positive rights seen (as the obligation to provide such substantive benefits as  . . .  the minimum requirements of [individual] welfare.(
  In this paper, I want to consider the notion of negative rights, of rights understood in the former sense as protections from (unwarranted interference.(  This is in line with contemporary usage.  When someone claims a (right to smoke,( they do not usually mean that the government should supply people with cigarettes; what they generally mean is that society should not interfere with their ability to use tobacco products as they see fit.  Again, when a family claims that they have a right to own a pet, they do not usually mean that the government should supply people with pets, or free pet food, or even subsidized veterinary care; what they mean is that people should be allowed to own pets, that their ability to possess domesticated animals should not be interfered with.  Of course, we might actually argue that government should actually provide some goods or services, but this kind of interventionism moves far beyond the kind of minimal liberalism I want to examine here.
Turning Up the Decibels
One can cite various reasons as to why rights discourse has such immense popular appeal.  To begin with, the triumph of a loose liberalism has legitimized the idea that we have a right to do whatever we want (subject, of course, to Mill(s No-Harm Principle).  No one can interfere with my ability to do as I will as long as I do not interfere with anyone else(s ability to do as they will.  In popular culture, the idea of non-interference has been ingrained as the first principle of justice.  It has become an intuitive truth.  It is the Archimedean fulcrum around which the discussion revolves; the still point of the spinning liberal universe.  It is the starting point of serious discussion, a starting point which is generally taken for granted.

Secondly, there has been a shift in the onus of proof.  Philosophers concern themselves with arguments, but in public controversy, the prior question as to which side is compelled to justify its own position is of paramount importance.  Liberalism shifts the burden of proof so that those defending authority must demonstrate that any interference with individual liberty is somehow justified.  This way of casting the subject matter lends an initial credibility to any rights claim.  It loads the dice so to speak.  The person or group arguing for a right has a presumption of sound opinion behind them whereas the person or group arguing against a right has some serious explaining to do. 

Consider what happens in the training fields of academe.  A prominent introductory textbook to political philosophy identifies as (the central task of social and political philosophy( the elaboration of (a justification for coercive institutions.(
  According to this way of thinking, the point of political philosophy is to make excuses, if you will, for authority.  Not any easy task when any exercise of constraint against an individual will is thought to be inherently problematic.  We have gone from having to defend individual liberty from the excessive claims of authority to having to defend the claims of authority from the excessive claims of liberty.  An almost impossible task when, as in the liberal view, individual liberty is prima facie justified; authority is prima facie suspect. 

Thirdly, liberalism separates sharply freedom from morality.  As the preceding list rights-claims suggest, many of the things people claim a right to are, if not immoral, less than morally ideal.  But suppose you were to demand a right to something really wicked.   The reasonable response seems to be: (you can(t have a right to that, that(s really wicked.(  But liberalism, in principle, blocks any such objection.  On the new liberal paradigm, whether an activity is good or bad has no merit.  We cannot, refuse particular demands for rights because they fly in the face of consensus, because they detract from the common good, because they go counter to tradition, because they violate natural law, because they violate standards of consistency, because they are self-evidently hateful or ignoble or base or self-destructive.  To invoke this kind of reasoning is to assume that one comprehensive doctrine of the good is better than any other; it is to impose your morals on other people and this is the cardinal liberal sin.  True, we can stop you from fulfilling preferences because they interfere with other people(s preferences, but this is not the same as moral condemnation.  Popular accounts do not capture the thoroughness of the liberal intuition.  On the liberal view, paedophilia is a crime, not because it is wrong, not because it is vicious, not because it is disgusting or shameful or is morally repugnant, not because it flies in the face of robust common sense, but because it interferes with someone(s right to do what they want with their own body.  Interference is the problem, not vice.

Fourthly, popular movements of vindication and protest are able to claim a right to almost anything for there is no definitive list of rights that we can consult Jeremy Bentham famously expressed exasperation at the idea of a natural right.  He writes,  (Of a natural right, who has any idea? . . .  What a legal right is I know.  I know how it was made.  I know what it means when made.  To me a right and a legal right are the same thing, for I know no other. . . .  A natural right is a son that never had a father . . .    A natural right is a species of cold heat, a sort of dry moisture, a kind of resplendent darkness.(
  Although Bentham(s attempt to sever legal from natural rights has brought us to the present impasse, his evident frustration is understandable.  Leaving aside the legal code, where do rights exist?  Where can we find them in nature?  Not in jungle red of tooth and claw?  Inside the human heart perhaps?  Liberals, however, claim that there is no consensus about what exists inside the human heart.  There is no such thing as human nature, only a radical exercise of will or ever-changing human culture, perhaps.  In the modern liberal age, the sources of any possible consensus about rights(tradition, morality, spirituality, culture, science, practical endeavour, common sense(have been disqualified from consideration.  They have been replaced by a determined focus on the sole criterion of non-interference. 

Unhinged from any recognizable notion of the good or of human nature, rights discourse becomes increasingly arbitrary.  In the pitched battles of political and public struggle, there is no longer any authoritative or definitive list of rights or even goods we can refer to.  Whatever I want to do, I can claim that you must allow me to do it (as long as it does not interfere with others).  We can literally make rights up as we go along.  We can pull then out of thin air so to speak.  I can claim the right to climb trees (if I don(t harm anyone else); the right to grow flowers (if I don(t harm anyone else); the right to cut my grass (if I don(t harm anyone else), and so on, ad infinitum.  This verisimilitude is ethically suspect, but it makes rights-discourse an invaluable polemical tool.  Anyone fighting for social permission to engage in any activity whatsoever(good, bad or ugly(can invent a corresponding right that society must respect.  Rights discourse is like an all-purpose wrench that can fit any size pipe. 

Fifthly, rights language lends a peculiar urgency and authority to demands for social consideration.  It may be that society should permit (even protect) many less than morally ideal pursuits, but to say that someone has a right to something is to say that protection must be provided.  To say that allowing people to smoke is reasonable social policy seems weak-kneed, pusillanimous, and effete; it lacks decisive impact.  To say that people have a right to smoke turns up the decibels; it makes the claim to smokers’ rights  impossible to ignore.  It elevates the claim to a level of priority that must be taken seriously.  In eristic discourse, exaggeration is  more appealing than understatement.  Rights discourse has a way of inflating claims; it makes them seem larger than they really are, something those involved in social struggle use to their advantage.
What We Should Be Allowed; What We Have a Right to
Michel Foucault famously argued that civil peace is just another way of waging war and that civilization is just the state of nature in disguise.  Foucault(s aberrant metaphysics vitiates the force of his own (essentially circular) argument, but there is something underlying the charge.  In this paper I will argue that the current explosion of negative rights discourse is largely empty.  It has little philosophical import.  The liberal appeal to rights fails; it fails because liberals are unable, in principle, to make any appeal to the good.  Liberalism succeeds, not because it makes a non-circular  argument for rights, but because it is an effective rhetorical strategy.  In a liberal age, liberalism sets the rules of engagement.  In disqualifying from public consideration appeals to anything other than the principle of non-interference, it silences philosophical opposition and guarantees the acceptance of its own conclusions.  This whole strategy begs the question.  It is one thing to accept an argument because someone provides positive arguments; it is another thing to accept the argument by default, because all other possibilities have been surreptitiously eliminated.  Liberal authors claim to provide a non-circular justification for rights, but this claim does not survive closer inspection.

If I argue against the usual liberal justifications for rights, it does not follow that no one should be allowed to do anything!  If, for example, people do not have a right to smoke, a right to own a pet or a right to be fat, it does not follow that society should disallow these possibilities.  Clearly, public policy initiatives require a certain realism, sound judgement and fairness, as well as an attention to detail and circumstance.  To say that someone does not have a right to engage in activity X is not to say that they should not be allowed to engage in activity X.  It is only to say that such policy decisions are not matters of overriding moral or political obligation.  They cannot be counted among the first principles of justice. I will not consider the status of specific claims to a right to this or that activity here.  This would not be a matter for universal pronouncements but of case-to-case study.

Proponents of the multiplication of rights envisage a slippery slope.  Take away my right to be fat, to own a pit bull terrier, to smoke marihuana, to visit the local nudist camp, and all rights will be eliminated.  But the argument falters.  We can contest specific claims to this or that right without arguing that there are no rights at all.  The appeal to slippery slope depends on an equivocation.  In ordinary parlance, to say, (we have a right to smoke( may be synonymous with the statement (we should be allowed to smoke.(  It may be nothing more than an insistence that my smoking should be permitted.  But this cannot be what is intended in full-fledged rights discourse.  Smoking-rights argue that they should be allowed to smoke because they have a right to smoke.  If (we have a right to smoke( means (we should be allowed to smoke,(  then to say that we should be allowed to smoke because we have a right to smoke is to say that we should be allowed to smoke because we should be allowed to smoke.  As we shall see, the usual liberal defence of rights deconstructs in the same way.
The Rights Game
Whatever the sincerity of the present explosion in rights-talk, the cynic might understandably view such verbalization as a rather facile strategy of moral, social and political self-justification.  If we desire X, the natural tendency is to insist on our right to X.  We have a right to be fat, to own a pit bull terrier, to visit a nudist camp, to earn a living as a prostitute, to smoke cigars, to hunt, to boat without a life-jacket, or more gravely, to practice incest, commit suicide, whatever.  But does this claim that we have a right to ____________ mean anything more than we desire ____________?  Granted, the received wisdom of the age informs us that we have a right to do what we want.  Granted this is the default position.  The burden of proof is on anyone who begs to differ.  But is this  just the modern political and moral equivalent of the emperor(s new clothes?

The simple assertion that we have a right to X hardly counts as justification.  Alan Gewirth, proposes a general formula: (A has a right to X against B by virtue of Y( where A is the(right-holder(; X is the (object of the right(; B is the (duty-bearer(; Y is the (justifying ground of the right.(
  I want to focus on Y, the (justifying ground( of the right to X.  What is it that justifies an appeal to a right to X?  In fact, when one analyses popular and even academic discourse, it often turns out that the justifying ground offered for a right to X turns out to be another right, call it the right to Z.  The self-interested individual may insert claims to rights into a larger theoretical context in a more or less self-serving way.  Suppose I desire to have more than one spouse.  If I institute a polygamous religion, I can justify my right to have more than one spouse by claiming that society cannot interfere with my right to freedom of religion.  My right to freedom of religion becomes then the (justifying ground( for my right to multiple spouses.

If such strategizing seems to be too cynical to countenance, consider an actual incident from the recent culture wars.  The so-called (Church of Body Modification( purports to be an organization that (help[s] with the spiritual needs of the modified community.(  (The (modified community( being made up of those individuals who engage in cosmetic surgery involving ritual scarification, tattooing, piercing, branding, silicon implantation, amputation, and so on.)  An associate of the church disingenuously describes how it came into existence:  "I saw Steve Haworth there, and he plied me with information about his latest scheme to form (The Church of Body Modification.(  The idea is that if we form a church based on this, if anyone gets fired for having a nose ring or something, we can squeal and cry 'religious discrimination.' I'm not sure if I'm not sure if that will fly with the courts, but he seemed quite excited by the idea." 
 

What is going on here?  The right to have a nose ring is being justified by an appeal to a second right, the right not to be subject to religious discrimination.  In formal terms, A, the employee, has a right to X, the wearing of a nose ring, against B, the employer, by virtue of Y, a right to freedom of religion.  So one right is justified by an appeal to another right.  But surely this justification of rights by an appeal to rights cannot go on indefinitely.  We will be left with an infinite regress.  Right A will have to be justified by an appeal to right B which will have to be justified by an appeal to right C which will have to be justified by an appeal to D, and so on.   Surely, this is just avoiding the real question: what does the whole chain, wherever it leads, rest on?  One wants to know: what appeals to rights are ultimately grounded on?  To defer the answer endlessly is circular and uninformative.  Yet, as we shall see, this is the only consistent response liberalism offers to such probing.  

Academics may scoff at the inanities of populist discourse, but the strategy of anchoring rights in other rights is rife in academe as well.  Consider how eminent scholar Ronald Dworkin establishes a so-called (right to pornography.(  Dworkin does not claim that pornography is moral; he claims that citizens have (a right to moral independence.(  In his cumbersome prose, pornography-users (have the right not to suffer disadvantage in the distribution of social goods and opportunities, . . .  just on the ground that their officials or fellow‑citizens think that their opinions about the right way for them to lead their own lives are ignoble or wrong."
  In formal terms, A, the pornography-user, has a right to X, depictions of whatever, against B, the (moral majority,( by virtue of Y, a right to moral independence.  So the first right, the right to pornography, is secured by the elaboration of a second right, the right to moral independence.
Ronald Dworkin: Human Dignity
But this is perhaps to jump to conclusions too quickly.  Academic philosophers, one would like to think, do eventually get round to grounding rights-discourse in something other more rights-discourse.  If, however, the usual justifications for negative rights offered in the academic literature may be more sophisticated, they do not seem  more substantive.  Ronald Dworkin, the enormously influential defender of liberal American orthodoxy, writes: (Anyone who professes to take rights seriously . . .  must accept at the bare minimum, one or both of two important ideas.(
  Consider Dworkin(s two ideas. 

First, Dworkin argues that negative rights can be justified by (the vague but powerful idea of human dignity.(  He continues, (This idea, associated with Kant, but defended by philosophers of different schools, supposes that there are ways of treating a man that are inconsistent with recognizing him a full member of the human community, and holds that such treatment is profoundly unjust.(
  Second, Dworkin argues that negative rights can be justified by an appeal to equality.  He writes, (The second [key idea] is the more familiar idea of political equality.  This supposes that the weaker members of a political community are entitled to the same concern and respect of their government as the more powerful members have secured for themselves, so that if some men have freedom of decision whatever the effect on the general good, then all men must have the same freedom.(
  Consider first, Dworkin(s account of dignity and second, his account of equality. 

Dworkin wants to secure rights in an account of human dignity, but the way he understands dignity undermines any attempt to provide a non-circular justification for rights.  Dworkin links human dignity to the liberal ideal of personal autonomy.  But Dworkin significantly alters the original account of autonomy elaborated by an earlier author such as Kant.  For Kant, the autonomous agent is rational and moral.  For a contemporary liberal author such as Dworkin, autonomy has been stripped of moral content.  There is no objective moral standard autonomous agents can measure up against.  (And even if there was, liberal neutrality would not allow any appeal to it.)  Autonomy reduces then to freedom to choose.  But this is seriously problematic. Consider Dworkin(s line of reasoning.

Individuals deserve negative rights because they possess human dignity, and they possess human dignity because they possess autonomy, because they are able to decide for themselves.  In short, individuals deserve negative rights because they are able to decide for themselves.  But this is meagre justification for rights.  A negative right is the ability to decide for oneself.  So Dworkin argues, in effect, that society should allow individuals to decide for themselves because they are able to decide for themselves.  Does this really follow?  Does it follow that society should allow me to smoke because I am able to smoke; to use pornography because I am able to use pornography; to amputate my hand or commit suicide or practice polygamy because I am able to amputate my hand or commit suicide or practice polygamy?  Why should the ability to do something be considered a reason for doing it unless, of course, participating in such behaviour is somehow good or beneficial or intrinsically worthwhile or an aid to human flourishing?  Because liberals cannot base political or legal policy on any comprehensive philosophical or moral doctrine, they cannot ague that we should have a right to particular activities because they are good or beneficial or intrinsically worthwhile or an aid to human flourishing.  They can only insist that we ought to be allowed to participate in specific activities because we can choose to participate in such activities.  A very weak argument indeed.

To summarize Dworkin(s position:  Negative rights mean being allowed to choose for ourselves.  We should be given negative rights because we possess dignity.  We possess dignity because we possess autonomy.  And we possess autonomy because we can choose for ourselves.  So human beings should be allowed to choose for themselves because they can choose for themselves.  This sounds plausible but only because it trades on an ambiguity.  (Can( is a success word.  Someone who can swim  successfully keeps themselves afloat.  Someone who can speak French successfully converses en français,  Someone who can juggle successfully juggles.  When liberals argue that human beings should be allowed to choose because they can choose, it sounds as if they are arguing that they should be allowed to choose because they can successfully choose.  But liberals cannot invoke any substantive standard for successful choice, for that would involve the imposition of some value perspective.  On the liberal view, anyone who decides for themselves (can( decide for themselves.  That is all.  (Able( choosers may make incorrect, disastrous, self-defeating, ignorant, wicked decisions(it does not matter.  As long as they themselves make a choice, they decide for themselves.

Dworkin links negative rights to an (ability( to choose for oneself.  When we unpack the rhetorical flourish, however, we are left with mere assertion instead of argument.  We cannot argue that because agents can choose, society should allow them to choose.  That is, we cannot move from the observation that we are able to choose to the normative recommendation that we ought to be allowed to choose.  This is to move from (is( to (ought,( to commit the naturalistic fallacy, an error every modern textbook warns against.

As modern epistemologists never tire of telling us, we cannot derive normative conclusions without invoking at least one normative premise.  Dworkin(s line of argument does presuppose an important normative claim; he simply smuggles in the normative content without owning up to it.  We can restate the logical move he makes in an Aristotelian syllogism:   

Premise 1:  Human beings decide for themselves.

Hidden premise: Beings that decide for themselves ought to be allowed to choose for themselves.   

Conclusion:  Human beings ought to be allowed to choose for themselves.  

Note that the crucial hidden premise is just a bare-bones assertion.  It is not argued for.  It is something Dworkin and colleagues take for granted, but it operates as the linchpin of their argument.

Dworkin(s appeal to human dignity is, in fact, a disguised appeal to this normative criterion.  To say that human beings ought to have negative rights because they have dignity is, on his liberal account, to say that they ought to have negative rights because they choose for themselves.  Dignity reduces to autonomy.  Note, however, that this is an extremely odd account of human dignity.  After all, (dignity( is an honorific term; it indicates merit or worth, and it is hard to see how the mere ability (to choose anything whatsoever as long as you choose it( could be a source of merit or worth.  Historical authors such as Kant and Aquinas and Aristotle told a different story.  They thought that human dignity comes from our ability to choose what is objectively good, noble, excellent, brave, magnanimous, admirable, wise, etc.  Dignity does not derive from a mere ability to choose.  It depends on what you choose!  If you choose to be an ass, a parasite, a coward, a paedophile, a lazy, shiftless, self-absorbed (pain-in-the-butt,( why should any merit arise from that?  The liberal critic might complain (in offended tones) that we are all human beings and that even the worst criminals have the same inalienable dignity.  But the traditional idea is that all human beings possess an inalienable dignity because all human beings possess free will, the ability to choose the good.  They do not always choose it, but this is where their dignity comes from.  The glory of missed opportunity secures a tragic dignity even for the wicked.

Older authors could trace human dignity to an ability to choose an objective good because they believed in an objective good, but liberalism scrupulously eschews such commitments.  Present-day liberals have to be value-neutral.  They cannot impose a value orientation or even a comprehensive philosophical perspective on other people.  How then can Dworkin claim that the notion of rights derives from the basic intuition that there is something specially valuable about human beings?  Historical authors believed that human beings were made in the image of God, that they were superior to other animals, that they were capable of transcendental reason, that they were part of a valuable cultural and historical community, and so on.  Present-day liberals cannot defend this historical heritage.  We are left with an emphasis on the value of the individual that, so to speak, hangs there in empty space, unsupported by anything but the self-assured proclamations of the liberal faithful.
Equality 
Consider Dworkin(s second justification for rights.  Dworkin argues that negative rights can be secured by an appeal to political equality.  But equality arguments can only be used to show that we should have equal rights.  They cannot be used to show that rights are inherently worthwhile or wise or good.  After all, in a society where no one had any rights, there would still be political equality.  In fact, Dworkin does not really argue that because rights should be equally distributed, they are a good thing to have.  He moves in the other direction.  He assumes that rights are a good thing to have and then concludes that they should be distributed, not just equally, but generously.

Even if we accept that negative rights are a good thing to have, does it follow they should be equally distributed?  Money is a good thing to have, so does Dworkin believe that it should be equally distributed?  Clearly not.  If equality is what we should aim at, how do we know that the goal is (negative rights equality( instead of (financial equality.(  A simple appeal to the value of equality will not secure the liberal view.  Someone could argue, with at least equal plausibility, that treating people with equal concern and respect means preserving and enhancing human welfare.  Perhaps it means ensuring that everyone has the same standard of living.  Dworkin simply assumes that liberty is more important than welfare; he does not demonstrate that this is the case.

Liberals like Dworkin (and Rawls) argue that we should have as many negative rights as possible.  This is not at all obvious.  Suppose I do not want a right to hard-core pornography.  Suppose I believe that hard-core pornography detracts from human flourishing.  Why should I want or need a right to it?  Because if your right to hard-core pornography goes, then my right to freedom of religion is next?  Why should this follow?  Given that liberalism cannot consider or evaluate the substantive content of rights, it considers all rights to be identical or equivalent.  A half a dozen of one, six of the other.  But rights are not identical or equivalent.  

To argue that because I have a right ____________ you should have a right to ____________ begs the question.  If someone makes this kind of argument, the critical thinker surely needs to ask: (what rights are we talking about?(  The cogency of the argument depends on how what it is you are claiming a right to relates to what it is I already have a right to.  And we cannot begin to know if the analogy works without more information.  Liberalism does not allow us to consider the matter in more detail; it forces us to place all negative rights on an equal footing.  By limiting the information included in the debate, it inevitably secures its position.  You wouldn(t want to lose all your rights would you?  So clearly, you must support my right to____________.
Conclusion
Dworkin(s account provides very little support for a liberal account of negative rights.  Liberal notions of negative rights flounder on the premise of value-neutrality.  Implicit in the notion of a negative right is the underlying idea that the self-chosen activity is so overwhelmingly good or necessary to human welfare that withholding access to such an activity would be unconscionable.  But liberals cannot make value-claims without betraying their claim to value-neutrality.  They cannot claim that we have a right to a certain activity because that activity is good.  All they can do is insist that we have a right to engage in that activity because we have a right to choose.  But why do we have a right to choose?  Well, because we are (able( to choose for ourselves.  But what does it mean to say that we are able to choose for ourselves?    It does not mean that we are able to choose anything beneficial or noble or worthwhile; it only means that we can choose anything whatsoever.  So, it seems, we should have negative rights because we can choose anything whatsoever!  The conservative critic, confronting the evil possibilities inherent in human nature, would see this as an argument against rather than in support of negative rights.   

Liberalism derives from an important and enlightened historical tradition.  But present-day liberalism is so extreme (with exceptions) that it is unable to elaborate any substantive account of the good.  The incessant clamouring for negative rights is not based on a sincere belief in the goodness of human nature, in the goodness of rationality, in the goodness of God(s creation, or in the goodness of the miracle of life or existence itself.  We are left with a bald assertion that we should be able to do what we want.  This kind of incessant plea is, no doubt, dressed up in noble-sounding euphemisms that sound like they mean something larger and more grandiose, but human beings are very good at dressing up even their basest desires and motivations in extravagant discourse.  

The academic literature rarely faces up to the kind of rationalization that permeates discourse about rights.  James Sterba writes, (the problem is that to recognize any institution as legitimate, and therefore, as having a right to be obeyed by us seems to conflict with our obligation to do what we think is right.(
  But do people who argue say for smoking rights really think that smoking is right?  Do they believe that they are morally obliged to smoke?  Would it be immoral if they did not smoke?  They just want to smoke, that is all. It is pleasant, or a habit, or fashionable, or sexy, or a way to while away the time, whatever.  They may point out that the dangers are vastly overrated in this health-conscious society and that they should be allowed to do it.  They think it is not wrong or only a minor wrong.  The argument is not that we are obliged to smoke because we think it is right.   The argument is rather that smoking is in a grey area somewhere between ideally right and atrociously wicked, and that if it is wicked, it is so mildly wicked, they should be allowed to do it. 

Am I morally obliged to wear a T-shirt that advertises beer, to sun-bathe nude on a beach, to own an American Staffordshire Terrier, to smoke marijuana?  Rights-language makes all the practical, prudential civic policy decisions about such issues sound like an epic battle between individual consciences and evil authority.  But is that what is going on in most rights discourse?  The underlying logic seems to be: this is something I want to do, therefore allow me to do it.  I have propensities, urges, habits, I like to satisfy, let me do them!  In a strange way, the right to smoke marijuana becomes a justification for smoking marijuana.   It legitimizes the practice; it makes it sound dignified, a part of the ambit of serious human conduct.  To say that (I have a right to smoke marijuana( invests the demand with gravitas, to say (I want to smoke marijuana( makes it sound like an adolescent plea for some sort of soft self-indulgence.
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